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Ex-Offenders Policy		1		
[bookmark: _Toc195785085]1.	Introduction
1.1	Bolton Council is committed to ensuring the recruitment of the most appropriate staff. 
1.2	There is a need to ensure that all our potential employees have been subject to vigorous recruitment and selection procedures including the need to establish identity, take up references, interview carefully and supervise staff effectively once in employment with the Council.
1.3	Equally, an individual has a right to assume their private life will be respected and to expect the highest levels of integrity, confidentiality and security from Bolton Council and its employees when requesting and examining information relating to Police and/or criminal offences.
1.4	This Policy has been produced to assist Managers and HR Officers involved in the recruitment of staff, to ensure that safer recruitment decisions are taken and that our primary purpose of protecting the vulnerable is fulfilled.
1.5 Furthermore, the Policy aims to ensure that a potential employee is not discriminated against during the recruitment and selection process due to any previous involvement with the police or by having criminal convictions.
1.6 Bolton Council is fully committed to creating a culture where equality, diversity and inclusion are integral to everything we do. Our policies and processes form part of our infrastructure to support an environment where people from all groups and our diverse communities feel included, supported, and are treated fairly in accessing all opportunities.
1.7 [bookmark: _Hlk156996319]All employees of Bolton Council handling personal data must comply with current data protection legislation and the Information Governance Framework together with the associated policies and procedures which are available on the Information Governance page of the intranet. If you do not have access to the intranet, please speak with your manager. 

[bookmark: _Toc195785086]2.	Putting Criminal Records in Context
2.1	In the United Kingdom, over 12.3 million people have a criminal record. Many people only commit a crime once, often when they are young, but they struggle to move on because they face ongoing barriers finding work, renting a property, volunteering, travelling abroad, or finding insurance. [footnoteRef:1] [1:  NACRO ] 

2.2	Evidence shows that of all things to put a prospective employer off, engaging an employee with a criminal offence is the most likely to do so.
2.3	An individual with a criminal record is often unsure about disclosing information when seeking employment. They may know from experience that it could jeopardise chances of being shortlisted if convictions are declared but equally would put continued employment at risk if this was discovered at a later date.  This is a dilemma that can only be addressed by encouraging disclosure of convictions and by fair recruitment practice.

[bookmark: _Toc195785087]3.	What is a Criminal Record?
3.1	A criminal record arises primarily from a conviction.  However, records may also include cautions, reprimands and warnings.
3.2	Cautions (for adults) and reprimands or warnings (for young offenders) may be based on a variety of factors, including the seriousness of the offence, previous involvement with the police and the views of the victim.
3.3	A caution is a warning about future conduct, given by a Senior Police Officer, usually in a Police Station, after a person has admitted an offence.  It is used as an alternative to prosecution.    

[bookmark: _Toc195785088]4.	Criminal Records and the Law
4.1	At present, there exists certain legislation, which enables the Council to seek to establish the existence of a criminal record. Those most relevant to the Council are:
	a)	The Police Act 1997 (Part V)
This Act has brought in changes to replace the former Protection of Children Arrangements, whereby for certain posts working with children, Police checks could be carried out. The new arrangements established the Criminal Records Bureau (CRB) which became the Disclosure & Barring Service in December 2012 following the merger of the CRB and Independent Safeguarding Authority. Checks can be undertaken on certain posts working with children, young people and adults which are defined as “regulated activity.”  These are defined in detail in the “Safeguarding Vulnerable Groups Act 2006.” 
The Safeguarding, Disclosure & Barring Policy provides full details for making checks under these arrangements and is available on the intranet.
Note:	Checks under these arrangements can only be made via a nominated signatory recognised by the Council and the DBS.

b)	The Rehabilitation of Offenders Act 1974 (Amended 2013)
Under this legislation, any conviction for a criminal offence can be regarded as spent provided certain criteria are met.  Once a conviction is “spent”, the person does not have to reveal its existence (in most circumstances) and can answer ‘no’ to the question “do you have a criminal record?”  However, certain occupations are exceptions to this.
On the 29 May, legislation came into force that provides that certain old and minor cautions and convictions will no longer be subject to disclosure under the Exceptions Order. In addition employers will not be able to take certain old and minor cautions and convictions into account when making decisions about any individual. Under these provisions all cautions and convictions for specified serious violent and sexual offences and other specified offences of relevance for posts concerned with safeguarding children and vulnerable adults will remain subject to disclosure. In addition, all convictions resulting in a custodial sentence will remain subject to disclosure.
4.2 	The rules for filtering of criminal convictions are set out below.  A full list of offences that will never be removed from a certificate can be found at www.gov.uk/dbs	
For those 18 or over at the time of the offence: 
An adult conviction will be removed from a DBS certificate if: 
· 11 years have elapsed since the date of conviction; and 
· it is the person’s only offence, and 
· it did not result in a custodial sentence 
Even then, it will only be removed if it does not appear on the list of offences which will never be removed from a certificate. If a person has more than one offence, then details of all their convictions will always be included. 
An adult caution will be removed after 6 years have elapsed since the date of the caution and if it does not appear on the list of offences relevant to safeguarding. 
For those under 18 at the time of the offence: 
· The same rules apply as for adult convictions, except that the elapsed time period is 5.5 years 
· The same rules apply as for adult cautions, except that the elapsed time period is 2 years 
Note:	It is an offence under this law for anyone who has access to criminal records to disclose information about ‘spent’ convictions unless officially authorised.  It is also a serious offence to obtain information about ‘spent’ convictions.
4.3	Both the Safeguarding, Disclosure & Barring Policy Disclosure arrangements and the Rehabilitation of Offenders Act 1974 (Amended 2013) Code of Practice form part of the Council’s Recruitment & Selection Code of Practice.
4.4	Only those Officers who are recognised signatories can apply for and receive details of an individual’s convictions.  Members of the Appointment Panel can view the information for the purposes of making a decision on the appointment.
4.5	The Recruitment & Selection Code of Practice must be adhered to in relation to the employment of persons with a criminal record.  This will ensure that confidentiality and compliance with the relevant legislation is maintained at all times.

[bookmark: _Toc195785089]5.	Relevance of Criminal Information
5.1	The fact that an individual has a criminal record does not automatically render them unsuitable for work.  It is for the Council to make a judgement as to their suitability, taking into account only those offences which may be relevant to the particular job or situation in question.  A person’s suitability should be looked at as a whole in the light of all information available.
5.2 	In deciding the relevance of convictions, a number of points should be considered:
· What is the nature of the offence?
In general, convictions for sexual, violent or drug offences will be particularly strong contra-indications for work with vulnerable people.
· What is the nature of the appointment?
	Often the nature of the appointment will help to assess the relevance of the conviction.  For example, serious sexual, violence, drug or drink offences would give rise to particular concern where the position was one of providing care.
Driving or drink offences would be relevant to posts involving transport of people.  Theft, fraud and burglary will be of concern where the post involves handling of cash or unsupervised access to valuable items or premises.
· When did the offences occur?
Offences which took place many years in the past may often have less relevance than recent offences.  However, convictions for serious violent or sexual offences, or serious offences involving substance misuse are more likely to give cause for continuing concern than, say, an isolated case of dishonesty committed when the person was young.  The chance of rehabilitation must be weighed against the need to protect clients.
· Frequency of offence
Similarly, a series of offences over a period of time are more likely to give cause for concern than an isolated minor conviction.  The attempts taken by the individual to reform should also be considered e.g. references/probation office/voluntary work.
· Extent of ‘on the job’ supervision 
Will the individual be working in a supervised atmosphere where support is available or will they be working on a one to one basis with a client or customer?
5.3	Positive disclosures concerning either job applicants or employed staff will be referred to the Assistant Director (Children’s Social Care) or Assistant Director (Adults Social Care) who will, with reference to the relevant Director, be responsible for making an assessment of whether the offence(s) listed is/are sufficiently serious to cause concern.  To aid the decision making process it may be appropriate for the recruiting manager to interview the applicant to verify the information received, prior to any judgements being made.  Further discussions with a third party, e.g.  Previous employer/probation officer etc, may be appropriate, with the individual’s agreement. In some instances, the person might have a letter of disclosure that they may wish to share which details reasoning behind offence / rehabilitation pathways and so on. 

[bookmark: _Toc195785090]6.	Assessment of all other relevant factors
6.1	An objective assessment of all other relevant factors must be undertaken, alongside the assessment of the relevance of criminal information which focuses on:
	The Person Specification and Job Description
	How does this person match the Person Specification and Job Description in relation to their abilities, skills, experience and qualifications?

	
	Previous Relevant Training Opportunities
	Understand and recognise that a criminal record does not always mean a lack of skills and training may have been undertaken whilst an individual has been in prison. 
	Risk Assessment
	Identifies the risks of re-offending and the impact that could have on clients, customers, employees, the public, public confidence and security of public monies.

[bookmark: _Toc195785091]7.	Storage and Destruction of Records
7.1	The information which the individual and the Police provide is of a sensitive and personal nature.  It must be used only to judge the suitability or otherwise of the person applying for the post in question.  The signatory in the Department who receives the information must keep it secure whilst a judgement is being made and until any appeal process has been completed.  
7.2	Where appointment or continued employment of an individual with positive disclosures proceeds, the record of decision will be retained permanently on the individual’s personnel file and the DBS disclosure information will be retained securely for 6 months from the decision being   made, in accordance with DBS Policy.

[bookmark: _Toc195785092]8.	Best Practice Guide for the Recruitment and Selection of Ex-Offenders
8.1	As with all the Council’s Recruitment and Selection Procedures, the treatment of the prospective employee is a major consideration.  In relation to ex-offenders there are additional concerns, not least from the individuals themselves.
8.2	To enable prospective employees with criminal records to apply for posts with the Council with the same degree of confidence as all other applicants, recruiters must follow these steps of best practice:
a)	Job applicants must be informed that they do not have to disclose ‘spent’ convictions unless the post is exempt.
	This information is contained within the application form and the job advertisement.
	Applicants may be unfamiliar with the relevant legislation which may require them to disclose information for certain jobs.  If the post is subject to a Disclosure Check via the Disclosure & Barring Service (DBS) this information will be contained within the applicant’s information on the job advert. 
	Further guidance can be sought from your HR Department or by viewing the lists of posts at Appendix B of the Safeguarding, Disclosure & Barring Policy. 
b)	Declaration of a conviction(s) should be made at the application form stage, with further details sought prior to appointment, where the role is subject to a DBS check.
	The advantage of asking at this stage is that potential applicants can decide whether to apply for the job based on their convictions.
	By only requesting details at the offer stage reduces the risk of placing undue emphasis on a criminal record too early in the recruitment process.
	The Council’s aim is to ensure the protection of clients, staff and public resources at all times, by not attaching undue weight at an early stage to the conviction(s)/record(s).  This sends out a positive message to all applicants with a record, about the fairness and equality of the Council’s Recruitment and Selection Code of Practice.
c)	‘Spent’ conviction(s) which are disclosed inadvertently must be ignored (unless the post is exempt).
	Under the Rehabilitation of Offenders Act 1974 (amended 2023), ex-offenders are legally rehabilitated once their convictions are ‘spent’.  On this basis, ‘spent’ convictions must not be taken into account.
d)	Where a post is exempt from the Rehabilitation of Offenders Act, the Council can ask for the disclosure of all convictions, ‘spent’ and ‘unspent’.
	This must be made clear in the job advertisement and is clearly stated on the application form.
	All staff involved in the process must endeavour to reassure applicants that disclosure of convictions will not necessarily be a bar to employment and that only relevant convictions will be taken into consideration.
	Details of all posts subject to a check from the Disclosure & Barring Service before an appointment can be confirmed are listed at Appendix B of the Safeguarding, Disclosure & Barring Policy.
e)	If it is deemed that an individual is unsuitable for employment because of their criminal record they should be given full opportunity to question that decision.  If the information received from the third party proves to be inaccurate the matter will be reviewed by the nominated signatory and the Chair of the appointment panel.

8.3	The Council follows the guidance laid down by the Disclosure and Barring Service :
· that they only ask an individual to provide details of convictions and cautions they are legally entitled to know about
· that a thorough risk assessment has been conducted before deciding it is both proportionate and relevant to the position concerned to apply for a Standard or Enhanced DBS check, also ensuring the role is legally eligible for one of these types of check
· for those positions where a DBS check is identified as necessary, all application forms and other relevant recruitment documentation will contain a statement that an application for a DBS certificate will be submitted in the event of the individual being offered the position
· that they undertake to treat all applicants for positions fairly and do not discriminate unfairly against any subject of a criminal record check on the basis of a conviction, caution or other information revealed
· that an open and measured discussion takes place on the subject of any offences or other matter that might be revealed on a DBS check where it is not explicit in the policy that such information would be a barrier to employment
· that the organisation abides by the DBS Code of Practice and/or the Basic check: Processing standards
· that they actively promote equality of opportunity for all with the right mix of talent, skills and potential and welcome applications from a wide range of candidates, including those with criminal records
· that all candidates are selected for interview based on their skills, qualifications and experience

[bookmark: _Toc195785093]9.	Data Protection
9.1	The information obtained from DBS checks will be used solely to ascertain an applicant’s suitability (or otherwise) for a position with the council. 
9.2	The legal basis for processing personal data is provided by GDPR Article 6(1)(b) – Contract (of employment) and Article 9(2)(b) – carrying out processing in the field of employment. All personal data collected pursuant to this policy will be held in accordance with GDPR requirements and will not be shared outside of the recruitment and vetting process. Under no circumstances should managers adopt a routine policy of conducting DBS checks.
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